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PROCEEDINGS
==D00=~

CHAIRMAN McCARTHY: Goed morning, ladies and
gentlemen. I am Leo McCarthy. ©On my left is Commissioner
Jim Dwight, representing the Department of Finance. To my
right is Commissioner Jim Tucker, representing State
Controller Gray Davis.

Minutes of the last Meeting are approved as read.

| We used to do that around here, just restoring an

cld habit.

The Consent Calendar, we’'re taking off 3%. 2LIg we
takirg off anything else?

EXECUT-VE OFFICER WARREN: tems number 9, numbers
28, 33, 30 and 32, those are to be removed from the Consent
Calendar.

Consent Calendar Item Number 39, Mr. Chairman ~-

CHAIRMAN McCARTHY: Did everyone in the audience
nnderstand that the Consent Items taken off Consent are 9,

28, 30, 32, 33, 41, 42 and 46. That is what I was jus’

handed.
Pulled from the file?
EXECUTIVE OFFICER WARREN: Pulled from the file.
CHAIRMAR McCARTHY: 33 is put on the Reqular
Calendar.

Okay. We have it.

PETERS SHORTHAND REPORTING CORPORATION (916)362:2345
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Any questions oa the remainder of the Tonsent
Calendar?

COMMISSIONER DWIGHT: Items 19 and 20, which
involve Chevron, are itens that I am unable to vote on
because I have an equity ownership position. I have stock.

CHATIRMAN MCCARTHY: All right. Let’s have that
reccrded.

EXECUTIVE OFFICER WARREN: One other thing, Mr.
Chairman, Consent Calendar Item 20, there are some techrnical
changes that have to be made in the item as presented. These
changes are purely tachnical and have to do directly with the
numbers. The numbers are out 2f sequence.

THAIRMAN McCARTHY: Take it off Consent and put it
in the Regular Calendar, and you can put in the techrical
arendments at that point and we will pass on it.

What remains o§ the Consent Calendar, any other
questions?

If not, the remainder of the Consent Calencar is
adcpted.

Let’s turn to the Reqular Calzandar now.

Mr. Warren.

EXECUTIVE OFFICER WARREN: The first Regular

>Ca1endar Item, Number 41, is to be presented to you by the

Chief of our Land Management Division, Lance Kiley.

MR. XILEY: Mr. Chairman and Commissioners, this

PETERS SHORTHAND REPORTING CORPORATION (916)352-234$
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particular item is to allow Wickland 0il Company to encumber
a2 lease, an additional lease, which the Commission has leased
to them, at the Selby site in Contra Costa County.

The Commission has previousiiy approved consent to
encumber a lease that is used nocw for a pier. We have gotten
far enough zlong in the remediation of the slag at this site
SO that financing institutions are now willing to consider
consents to encumber the remaining parcel that is leased to
Wickland, and they would be ~~ the encumbering parties would
be represented by the Bank of Boston.

CHAIRMAN McCARTHY: Any questions by
Commissioners?

Questions by the audience on Item 43?

If not, the racommendation is adopted.

Next.

EXECUTIVE OFFICER WARREN: Item 44, Mr. Chairman,
that will be presented to you Ly Blake Stevenson of our
starf.

MR. STEVENSON: Good morning, Commissionerz. Item
Number 44 involves Ball Ranch, a title settlement agreesent
in rural Fresno County affecting a parcel of approximateliy
592 acres, zbout three miles downstream from Friant Dam.

The Ball Ranch is presently in the record ownershnip
of a developer, called Sienna Corporation, based in

Minnesota. Staff has negotiated a boundary line and exchange

PETERS SHORTHAND REPORTING CORPORATION (916)3162-2345
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agreement wil.- Sienna Corporation which has several
elements.

"One of them is to strike a boundary line along the
complete water front of the Ball Ranch, about one-mile in
length on the San Joaquin River. Basically, the private
party would deed to the State, clearing its title on one side
of the line, and vice versa would also hold true, we desed to
them, clearing the other side of any public trust Interest.

We will a2lso secure vertical access from Friant
Road, the nearest public road, up to the wvatar front. in
addition, we will get $30,000 to gc to the Kapiloff Land Bank
Fund in exchange for this sattlement of title uncertainties,
in one particular part of the property.

That about sums 'p what we are to get here.

CHAIRMAN McCARTH : Any guestions by
Commissioners?

By members of the audience on Item 44?

All right. Recommendation adopted.

45.

EXECUTIVE OFFICER WARREN: 45, Basell Land Company,

Mr. Chairman and l'embers, will be presented to you by Mr.

Curtis Fussell of our staff.

MR. FUSSELL: Mr. Chairman and Commissioners, this
item is a recommendation for ia settlement of title claims

within a tract of land in the City of Stockton.

PETERS SHORTHAND REPORTING CORPORATION (916j362~2345
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The Commission approved the annexation of this land
to the city in 1989. The Comrission ras determined that
there is a minimal interest for the historic slough within
the 360-iacre parcel, and has negotiated settlement with the
Basell Land Company which would pravide for public trust
easement being attached to the existing waterways on the
site, which are dredger cuts, will protecti an adjacent
riparian aarshland that is going to be part of an ecological
reserve that is being protected and restored in the ..djacent
Spanos’ developszat, and it also involves the Xapiloff Land
Bank, either a $27,062 sum coming to the Kapiloff Land Bank,
or a parcel of land to be selected on Empire Tract
constituting 60 acres.

CHAIRMAN McCARTHY: Any questions Vy
Commis=zioners?

COMMISSIONER TUCKER: Do you think that it’s fair
to say that this is consistant with the type of settlement
that we engaged in with Grupa?

MR. FUSSELL: VYes. It is consistent. It i= 3
favorable settlement to the State, consistent with both other
settlements that we have been involved in in the Stockton

arsa dealing with the historical sloughs such as Spanos and

Grupe and others. Taey are consistent.

COMMISSIONER TUCKER: Send in Mr. Grupe.

CHAIRMAN McCARTHY: Any questions from tha members

PETERS SHORTHAND REPORTING CORPORATION (916)362-21345
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of the audience on Husber 43572

vecommendation is adopted.

46 is off calendar.

£7.

EXECUTIVE OFFICER WARR:WN: Item 47, Mr. Chairman,
Fleur Du Lac Estates, will be presented to you by Mr. Lance
Riley.

MR. KILEY: This is proposal to dredge 300 cubic
yards in the Fleur Du Lac harbor to keep a water level
sufficient to provide fire protection.

There is a provision in the permit that provides
for State Lands Commission and other regulatory agencies to
be on-site at the time that this dredging would take place.

EXECUTIVE QFFICER WARREN® We dco have a witness
slip on this item, Mr. Chairman.

CHAIRMAN McC2:THY: We have Dena Schwarte.

MS. SCHWARTE: At this time I’m here to answer
questions repres:nting Fleur Du Lac, if you have any.

CHAIKMAN MCCARTHY: Any questions of Ms. Schwarte?

All righe. Thank you very much.

Any other comments from any other member of the
audience? »

UNIDENTIFIED SPEAKER: It was wmy understanding tlat
there is a performance bond associated with this action,

also?

PETERS SHORTHAND REPORTING CORPORATION (216)362~2345
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MR. HIGHT: That’s correct.

CHAIRMAN McCARTHY: Any other comment?

47 is adopted as recommended.

48.

EXECUTIVE QOFFICER WARREN: Item 48, Mr. Chairman
and Members of the State Lands Commission, Mr. Steve Jones,
who is the head of our School Lanas Unit, will present this
item.

I =might say this concerns a proposed timber harvest
on school lands in Mendocine County near Covelo on which it
was discovered a nesting spotted owl pair and a juvenile. I
have asked the staff, knowing of the Commission’s interast in
forestry matters 3Jenerally, and the spotted owl probleams
specifically, to prerare a little mora to give you a more
extended briefing on both such issues.

CHAIRMAN MCCARTHY: Are there any other really
brief items that people may be here in the audience on that
we could handle before getting tc this?

Anyona hers on Item 20 that we tock off the Consent
Calendar and are putting technical amendments into?

Anyone here on any other items that we are holding

Yes, sir
UONIDENTIFIED SPEAKER: 1Item 29.

CHAIRMAN YCcCARTHY: 139, that may taka some time,

PETERS SHORTHAND REPORTING CORPORATION {916} 362~2345
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.et’s proceed with th’'s item.

MR. JONKES: Next to me here is Wade McDonald. He
prepared the timber harvest plan. and ne will be praesenting
the information.

; MR. McDONALD: My name is Wade McDonald. I'm a
Registered Professional Forester, and I work for the State
Lands Commission.

We are proposing to harvest 2.1 million board feet
of sawtimber from 175 acres of schoel lands or. a 2,785 acre
ownership at Hen Pass, which is ten miles northeast of Covelo
in Mendocinc County.

We have an approved timber harvest plan certified
by the California Department of Forestry and Fire Protection,
which is the lead agency. A timber harvest plan is the
environment document reguired for the timber harvesting in
California and is a functional equivalent of an environmental
impact report.

Fifty acres were proposed for harvest prior to the
Northern Spotted Owl being declared rare and endangered are
now being set aside for a pair of spotted owls and their

fledglings. The Forest Practice Rules adopted by the Board

of Forastry required the retention of a minimum cf 40 percent

total canopy for 1336 acves arocund known spotted owls.

We, however, will be leaving a residual stand with

PETERS SHORTHAND REPORTING CORPORATION (916)36€2-2345
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an estinated crown cover of 60 percent. State Lands Hen Pass
ownership was surveyed for spotted owls on fzur dirferent
occasions this past spring and summer by Fish and Gawe
biolagist, Ted Wewster. He’s one of the twelve biologists
from Fish and Game who cun certify that "no take® in
harvesting operztion.

After his forest surveys, he has reviewed our plan,
he has certified "no take." Take means to harass, harm,
pursue, hunt, wéund, kill, trap, capture or attempt to engage
in any such conduct.

The area in green on the map on the right is the
arsa where we are proposing to harvest. There are 35 acres
in Secticn 4 and 140 in Section 9 to the south. The area in
yellow is the area we harvested in 1989. We harvested
approxirately 2 million feet on 42C acres.

| The harvest we are proposing now is over 175
acres.

I’11 give yosu some past history of our cwnership.
Prior to State Lands gaining title to iands in 1980, the
Bureau. of Land Management had a number of timber sales
covering the entire klock. That is in blue on the map on the

left. They logged approximately 18 million fecet in ten

years.

In our opinion, it appears that BIM removed the

high quality trees, leaving the genetically inferior trees to

PETERS SHORTHAND REPORTING CORPORATION (916)352-2345
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restock *he ground. Our strategy at State Lands has been o
remove the low quality trees and leave those trees of higher
genetic quality which will grow rapidly and return increased
income 20 to 30 years hence.

This also leaves us with a healthier forest less
susceptible to insect and disease attack. We ask taat you
authorize staff to accept bids to enter intc a timber sale
for the sale of the sawtimbesr to the highest bidder.

I have photos of the spotted owls that were taken
on school lands.

COMMISSIONER TUCKER: Did you have to file an
environmental impact report to take thess pictures?

MR. McDONALD: No, we didn‘’t.

COMM.SSIONER TUCKER: It doesn’t warp thsir
personality?

HR. McDONALD: They are very friendly. We took scme
mice out in the woods and dangled the mice in front of the
owls.

COMMISSIONER TUCKER: I don’t want to hear this.

Bon’t tell Gladys. We’ll be in big trouble.

MK. McDONALD: We fed them mice to determine thelr

nesting location. The male owl will eat a couple, and

‘finally alsout the third time he is full and then he thinks

about his mate. Then he will come down and grab the third

one.

PETERS SHORTHAND REPORTING CORPORATION (916)362-234S
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EXECUTIVE OFFICER WARREN: It’s true all over.

MR. McDONALD: - He takes the third one back to the
mate and young. He took off through the woeds, and Ted
Wewster and I ran after him. He flew about forty yards to
the female. That’s how we were able to locate the nesting
area. We never located the nest. The female will stay
within 100 to 2060 feat sf the nest and will net move away, to
protect the nest.

That’s all I have to say.

CHAIRMAN MCCARTHY: Any other comments?

EXECUTIVE OFFICER WARREN: No, excent, Mr.
Thairman, the trip that staff took with the biolaogist of Fish
and Game officials was a very instructive and revealing one.

We saw evi-ience of a prior cut some eight vears
earlier. During that ccmparatively short time for
reforestation efforts because of the techniques used in the
Sut, it appeared that we had a fully regenerated forest.

The area surrounding the particular parcel seems to
be well foressted and capable of sustaining or providing
alternative habitat for the spotted owl. We did learn. This
will be constructive for staff of three initiatives taking

place in California concerning forestry, spotted owl and

other resource vaiues in fcrest lands, one by private

industry which represents attempt 2o determine what is known

as bird sheds. The idea is to take a look at a larger area

PETERS SHORTHAND REPORTING CCRPORATION (916)3562~2345
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in order to determine what foresiry practices coulé take
place in a manner in order to protect the integrity of the
hird species, as mainly the spotted owl.

The spotted owl migrates seasonally, and nesting
area from nesting area is about twelve miles apart. The
approacn hehind the private effort is to make sure there ure
suitable nesting ra2fuges for the spotted owl during its life
cycle, seasonally and otherwise, which is an effort with
which we are most interested and would like to explore with
the private logging company.

Secondly, the Secretary of Resources has a Timber
Land Management Committee which is, among other things,
considering this problem. They meet tomorrow. I will
attend. At the mesting I understand that BI¥ will propose a
regionwide management policy for forest lands in California
and the spotted owl.

Fish and Game alsc has a habitat management plan
procaess under way in which we will also hope to pa:....=ste.
CHAIRMAN McCARTHY: Any otharxr questions?

Any audience guestions?

Ready for a vote?

Anyone object to thiz?

All right. The (.ommission is unanimous in
acceptance.

Hext.

PETERS SHORTHAND REPORTING CORPORATION (916)362-2345
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EXECUTIVE OFFICER WARREN: I wonder if perhaps we
ought to skip 52 and go tco Ttem 53, Viceroy Gold, at this
point?

CHAIRMAN MCCARTHY: Item 3972

EXECUTIVE OFFICER WARREN: I beg your pardon. The
next item is Item 49, and to present that is Lance Kiley.

MR. XILEY: This item proposes approval of a
Manorandum of Understanding between the Commission and the
Bureau of Land Management for the purpoue of erecting a fence
across a parcel of school land and a cattle guard on a road
that crosses the sampe piece of land.

This purpose of the fence is toc allow range
rotation on each side of the fence so that the range can be
managed in a more competert fashion than what it has been
managed in the past.

CHAIRMAN McCARTEY: Any questions?

Any audience questisns on 49?

All right. Accepted as recommended.

EXECUTIVE OFFICER WARREN: The next item is 52,
which will be presented by Dave Brown, who is the head of our
Administration and Budget Office.

MR. BROWN: The Commission, as you know, and all of

tate government has sustained a series of a cuts over the
last several years. In the most recent hudget, we sustained a

ten~-percent cut; the year hefore that a three-percer: cut;

PETERS SHORTHAND REPCRTING CORPORATION (916)362z-2745




19
i1
i2
13
14
15
16

17

19
20
21
22
23
24

25

W .

14
the year before that a one-percent cut.

This combined with inflation and a lack of price
increases has had a substantizi impact on the Commission’s
ability to respond to various projects. As part of this most
recent cut, 28 positions were deleted from our budget.

As a result, we have come up with a proposal to
charge actual costs for the services that zre provided by the
Commission. In nearly every instance, the sarvices that are
provided are fc the actual use of stat= lands for econecmic
gain of the private party, to the exclusion of use of that
land by other parties.

We feel that it’s only fair and proper that these
costs be internalized and ke chétged to thuse who are
applying for tlhe use of those state lands.

CHAIRMAN McCARTHY: Questions by Members of the
Commission?

COMMISSIONER TUCKER: What is propcsed? what
specifically is proposed?

MR. BROWN: The authority to charge actual cost for
recovery <i processing fees for applications, a variety,
permits, leases and so on.

COMMISSIONER TUCKER: Do yovu know what the costs

would be?

MR. BROWN: Yes, we do.

COMMISSIONER TUCKER: Dc you h.ve some examples?

PETERS SHORTHAND REPORTING <ORPORATION (91&)362~2345
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MR. BROWN: Yes, I do.

What I‘m handirg out is a study done by staff on
the various permits and applications that typically coue into
tiie Commission over the course of a year. We have taken
these and estimatec the number of hours for each one, and
based cn the State Administrative Manual Method of Pricing,
came up with a cost per transaction.

There is also a column showing you the currant fee
and current amount budgeted for recovery of these costs. In
nearly all cases, the actual cost for performing the service
far exceeds what we have been ollecting in the past.

We have developad a budget proposal for 91-92, and
that’s submitted to Section 28 Application to Department of
Finance for ©0-31 for re-establishment of 13 positicns that
were previously deleted by the tem-percent cut.

COMMISSIONER TUCKER: What does this mean where it
says proposec fee and contract?

MR. BROWN: Those particular transacticns, they are
nen~routine. We do not know going into it how much time
staff will spend on it. We have done a study on what the
average will be, and we will require that a deposit be made

based ¢n the average. If it tukes less time, and the

applicant will be required to sign a reimbursement agra=gant

to reimburse us for all of our costs, if it costs iess than

the fee, we refund the balance. If it’s more, we bill them.

PETERS SHORTHAND REPORT™NG CORPORATION {916)362-2345
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In the case ¢f a routine transaction, we will
continue with the proposed fee, which is adjusted upward from
what we were charging now.

COMMISSIONER DWIGHT: To try to paraphrase for you,
where there is clearly established a single-user benefit, the
rser pays “ae entire cost to the State Lands Commission for
his benefit?

HMR. BROWN: We are propcsimy that all transactions
that come before staff be charged ou:c at an actual zust
hasis.

CCMMISSIONER DWIGHT: Your answer would suggest that
there is not a clear user benefit in all cases?

MR. BROWN: 1In some cases where you have a public
agency, we have waived any fee in the interest of the public.

We do not think in the current condition of the
General Fund that the State can subsidize other State
agencies, special funded agencies and local agencies, and
that the actuval cost tc perform that service to give that
agency the right to manage and use that land shculd be
reccuped by the State.

MR. TROUT: Mr. Chairman, the problea that we face

is the fact with the series of budget cuts and lack of

increases in cost of living that have been assigned to State
agencies, we can no longer perform the ssrvice unless we

charge out these costs. With the reductions and increases

PETERS SHORTHAND REPORTING CORPORATION {216)362-2345
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that we have had o absorb, as all State zgencies have, we
are to the peir” where we can no longer perform the services
unless we have this kind of relief.

The Department of Finance has supported us on that
and will shortly notify the Legislature of the intent to do
that.

what we have to consider is that if we do not do
th:is, the result is going to be that some projects are just
not going to be able to be worked on, which means in effect
returning applications and disappointing people who wanted to
make a private use of the property or encouraging trespass.
That’s why we brought this to your attention.

CHAIRMAN McCARTHY: ILocking at the industrial lease
and compercial lease sections, help me interpret this.
You’re saying that under industrial leases there were 11
transactions over what span cf time?

MR. BROWN: Ovex a year.

CHAIRMAN McCARTHY: Total number of hours spent on
all the wvork connected with those industrial leases was 240
hours.

MR. BROWN: Each transaction.

CHAIRMAN McCARTHY: Each transaction, 246 hours?

MR. BROWN: Each transaction, on the average.

CHAIRMAN McCARTHY: Seems like a lot cf time.

MR. HIGHT: That’s total staff time including

PEZTERS SHORTHAND REPORTING CORPORATION (916)362-234%5
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engineering, appraisal unit, the legal.

CHAIRMAN McCARTHY: I do not know what the size or
complaxity of our industrial leases are, but that seems an
awful lot of time.

MR. BROWN: The fact is, in a case like that, ve
only charge the actual costs that we do incur. These are
averages provided by staff when we were seeking scme kind of
relief from the ten-percent cut that we sustained, realizing
that we would have tc give up 238 positions as a rasult of
that cut, and realizing that we could not continue to perform
the services that we had in the past.

CHAIRMAN HMcCARTHY: I‘m not disputing the basic
rationale presented here.

Since we are coing this, and this is not the only
State agency obviocusly that is turning to this to do this and
Finance has encouraged in other situatiois use of user fees
en a brcader scale.

I'm trying to establish in my mind what criteria we
are using to establish the prices. 1It’s difficult te find in
the private sector some truly comparable work that is keing
done, but I have a hunch that scme of these maybe it is.

MR. BROWN: 1In every case that we dc not know going
in, in some industrial leases there are going to he many
hours put into it, and other one’s, if it’s a simple

pipeline, it’s routine. The applicant is going to be charged

PETERS SHORTHAND REPORTING CORPORATION {(916)36z-2345
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only cur actual cost and could be far less than the 240 hours
in that case or greater.

CHATRMAN McCARTHY: This is an avarage.

MR. BROWN: This iz an average. There is a wide
enough range of desparity on different transactions that we
feel it incumbent upon ourselves to enter into 2n aqreament
with the party.

EXECUTIVE OFFICER WARREN: I would 2130 like to
peint out that CEQA is a time-consuming process to which ve,
as State agency, are obligated tc respond. Depending on the
nature, uniqueness, rasouy. . ﬁffegted, the CEQA process and
procedural responsibilitie: of the agency in relation to that
process ara considerable. °f it’s a simple, routine process,
then the number of hours devoted would be far less.

For example, as you know, we have these marine
terminals that are being proposed in terms of either having a
lease renewed or extended or cited, and that is becoming or
that process is becoming increasingly costly to the extent
that we engaged in & programmed EIR with the industry in
crder to reduce the coz* to arn individual applicant.

COMMISSTIONER TuC:Y™. The irdustry is paying for
the EIR.

EXECUTIVE COFFICER WARREN: That is cecrrectz, but
that is a process we hope will reduce the amount of time and

expense associated with a specific site application.
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You’re right, the industry is paying for that,
which should bepefit all future applicants.

YiR. TROUT: As is propcsed here, the industrial
lease.

MR. KILEY: The Z4C hours converts to 39 working
cays for cne person, approximately. That’s really not bad at
all for processing these complex transactions that we are
talking about. It’s actually a guick time and inexpensive
processing cost comparad to what we are dealing with here.

We do not have any totally uncomplicated comamaercial
leases to deal with.

CHATRMAN MCCARTHY: I wasn‘’t guessing that we did.
I want us to be in a pretty clear daefenszible postur2 here
where we‘re making a significant move kere to turn to this,
and I want us to be able to satisfy -- there are applicants
who are also taxpayers, and we naed to satisfy them that
these estimates are very scund and very dedlensiblae.

COMMISSIONER DWIGHT: The estimate has no bearing
o the fee.

MR. BROWN: The estimate is merely 2 deposit in the
case of a more complex.

In every instance where you see contract, those are
instances where we are not sure how many hours it’s going to
take. We have an average. We want that monay paid in

advance.
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MR. HIGHZ: 1In the event that it’s less than the
averags, there would be a refund.

CHATRMAN McCARTHY: I assume that it’s nct
precisely the same number.

Questions by the Commission?

COMMISSIONER TUCKER: I have a lot of questions.
I'm not unsympathetic to the neel tc generate more revenue
far the Lands Commission. Our office is going through the
same issues in regards to reductions in services, et cetera,
because of having to make cuts.

But, I don’t know, I think that there are a lot of
issues here. We cover a lot of different kind- of services
from -- and it‘s clear to me over the last four years that
most people who pay for a lease do not feel that thay are
underpaying. Most feedback I hear on leases, commercial
leases, is that they are paying too much, if they are put at
an unfair, economic disadvantage with other restaurants or
whatever it is, and I dc not know what the reality is there.

It seems to me in that case we should charge more
for the lease rathur than charging for the fee to apply.

The problem with the fee to apply for permit or

lease or whatever is that it is also gcing to cover the old

lady that has got this dock that her husband built 20 years

ago, and she has no mcney, essentially, and we say you have

to have a permit for us, and she says okay and fills out the
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rapers and stuff, then ve say it’s $600. Those people will
be here saying I can’t do this.

The experience, as I understand it with Fish and
Same, they raised their fees and people are not buying the
licenses. We have the consideration, obviously not for PG&E,
people like that, they are going to come in and apply for
their right of ways, but for the small user, non-commercial
user, et cetera, they are just not going to apply. Word gets
out and they will say wait for Lance to catch up with my
little dock hers.

I don’t know the answer to these. I’m not sayiig
these guastions are thirgs that should prevent this. I just
think that we’re trying toc cover so many different types of
situations from multi-billion-dollar businesses that are
applying for something that is essential to the operation of
their business, for which it seems to me that the State is
entitled to obviously a reasonable return, to other pecple,
people who are tsld, who own a farm and we go out and tell
ther, your barn is on our line. It’s been on our property
for 40 ye: , ana you have to have adjustmenz. ©On top of

that we tell them it’s going to be szo,boo k:cause by the

tire we get our serveyors out here and sc on.

I see those as such different situations. To have
one policy to fit all of them, I just foresee that what is

going to happen is that we’re going to immediately eroding
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and trying to figure out how do we make exceptions because
Unocal is not the same as the cld lady on the river.

I'm afraid that we’re going to bagk into a crazy
quilt of exceptions to this policy that we start out with or
we‘re giing to be in situations that cost to do something is
soc great that it becomes prohibitive. If it’s $40,000,
taking an arbitrary example, to do all the environment
studies necessary for somecne for a permit for a dock in lLake
Tahoe, then in effect we have adopted a policy that there
will not be any new docks.

EXECUTIE OFFICER WARREN: 1It’s curious that you
would use Lake Tahoe as an example. I was in Lakxe Tahoe a
little over a week ago meeting the the Tahoe Regional
Planning Agency and the Shorelina Owners Association at a
public meeting on the point that Mr. Tucker mentioned.

The Property Owners Association was complaining of
the processing cost; imposed by TRPA and State Lands for
processing permits for piers and buoys and marinas. I raised
the point that the piers and buoys added or acquired by
perait by TRPA and State Lands Commicsion inacreused the value
of upland owners’ properties far in excess of the processing
cost. This fact was acknowledged to be the case by TRPA
mexbers and TRPA staff.

The property cwners receive in benefits a value far

in excess of the processing costs for those piers and buoys.
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I would like to say in fairness is that they do not pay rent
for that. There is only a one-~time cost for that.

Cn the other hand, we have a dilemma. I would ike
to come to you and say we could continue to provide the
service to the public by making available to the public
resources at noainal rates; but we have General Fund
pressures, not only on the State but particulariy oa State
Lands Commission because of all the resources agencies wve
were the only one exposed to a ten-percent cut this year.

CHAIRMAN McCARTHY: BRecause we’re the favorites.

EXECUTIVE OFFICER WARREN: Because we’re favorites,
yes.

I have never been able to obtain a reasonal or
~ational explanation of that cut; but it was imposed, and we
have adjusted to it. This is a major component of cur
adjustment. It is in iine to what we understand to be the
Legislative direction for agencies to take. It‘’s a line which
has been approved by Finance Department, not only for State
Lands but other agencies. It has certain perils. There may
well be p-ople coming to complain. If they come to you in
such number that it appears we have made a mistake, we will
take steps to rectify that mistake. I’n assured that you will
instruct us to take steps to rectify that.

wWith that understanding, I think you have got to

let us take this first step and see what the response is.
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The alternative is, as Mr. Trout suggests, either stop

processing and deny, or face increased incidernts of
trespassing.

One other thing to have in mind, these are public’s
rasources to which these applicants are seeking access.

There are alternatives. If they dc not want to pay the fes,
they zan go somewhere else for their site. I know that’s not
a great consolation, but that’s a fact.

We’re not twisting their arm to conme to us. It’s
up to this. It’s their voluntary action, and if they are not
happy with what the requirements are, then they have options
available to thenm.

On the marinas, it’s true, we -~ the agency has not
had a good rental policy on commercial marinas and
restaurants oa rivers and lakes. We are in the process of
establishing a rental policy which is sound and éauld be
understood by the industry to be applicable equally to all.
We should have that ready for you in the next two or three
months, T would hope. It needs working out with industry
representatives.

Whenever these inequities are discovered, we work

with the industry representatives to remove them because we

feel people should be handled equally. If they are not, then

they have a good basis for comaplains.

COMMISSIONER TUCKER: Do you know any cother State
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agency that is proposing to charge actual costs for
services? 1Is the Coastal Comrission planning to do a similar
thing?

EXECUTIVE OFFICER WARREN: I can’t tell you. I do
knew that the other agencies %ave been advised to the extend
they can adopt this pelicy.

We are unique in a way. We are not only regulatory
but we are also managerial. We have managerial
responcibilities for these resources. The depth or breath of
our decision is far broader than an agency whose mission is
strictly requlatory.

We have to look a’ these taings a little more
comprehensively. It’s rnot just a case of giving a permit to
a marina on the Sacramanto River. We have to locok at whethar
or nov there is a surplus of marinas on the river. We have
management responsibilities of the river as a whole.

In the past when we have tzken a marina capacity
study, that is appropriate for us toc take. It may be
necesséry to charge an individual, using that as an example,
if we duplicated that, it would be necessary to increase the
processing feez for one or more individual marina lease
applicants in order tc fund that overall more comprehensive
study of the marina capacity on a particular stretch of the
river. That is just an example of what I mean by our

managerial responsibilities as distinguished from regulatory
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responsibilities.

COMMISSIONER DWIGHT: Mr. Chairman, in some
respects it is unfortunate that this pclicy is coming to us
as a consequence cof the fact that we don’t have enough Soney
to do what we ought to do. Independent of that, it is still
socund puklic policy.

If you lcok at the General Fund as representing the
taxpayers of California, it is reasonable to presume that
only things that berefit all taxpayers will be done with the
General Furd.

These instances are basically combinatinns of
individual interests, whether they be public or private, and
there is a clear benefit. As Charlie indicated, they do not
have o come and ask for the leases or permits or whatever.
Presumably they are motivated to come for their awn business
interest, personal enjoyment or whatever thz™ is, so it is
not reasonabla that all the taxpayers in California shoald
pay for something that benefits only cne imd:vidual cr
business interest or public agency cr whatever.

I would submit that this policy is good. Now,
whether the application of policy ac it is represented here

because of thnese averages, that may be confusing us in the

sense that we’re trying to judge the situation.

I’z comfortable if an applicant comes in for an

industrial lease, and we say we spend 650 hours, and he says
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that’s prepostercus, you couldn’t have spant more than 20, we
would have to demonstrate tc the interest that we spent 6060
hours on his lease.

We’re here on the policy matter, and the policy is
should the Commission charge the actual cost, in terms of the
CQﬁhissicn staff time, that it is applicable to a particular
business transaction. I think that is good public policy,
and I’m very comfortable with it.

CHAIRMAN McCARTHY: So, we’res going to run on a
billable-hours basis.

COMMISSICNER DWIGHT: Like a law firm.

CHAIRMAN MCCARTHY: God help us.

Any other questions?

I do think that ycu need to think out, Mr. Warren,
the question that Commiss..ocner Tucker has raised and have
your staff review what kinds of, particularly painful, little
0ld lady or little old men questions there might be. We want
to be consistent in our approach on this thing. We want a
pretty conscicus idea if we’re going to inflict scme pain con
people who are really without resources, and there are asking
a continuance of something in the past. It’s not a new

acplication, or they are respending to stricter recuirements

or conditicns that we are imposing which revises a set of

conditions under which they have been operating for many

years.
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We want zome familiarity with those cases so at
least we can chew on it and see if we want to make any
ratioral variatioi. I don’¢ know if it is possible.

Do vou understand the point I‘& getting at??

EXECUTIVE CFFICER WARREN: Yes, sir, I do.

COMMISSIONER TUCKER: The other thing is that I
think that you have to lock at ard make sur< that you’ra not
coming up with the situaticn where the ccsts are
prohibitive. If I‘m putting in a $5,000 dock and it costs me
$30,000 to get a permit from the Lands Commission, I think
that’s a serious problem. Particularly if the fee becomes a
way of setting policy.

If vwhat we’re really saying is that we do not want
docks in that area and the clever way to do it is make it
econcmically impossible to build. I see a difference betwaen
when PG&E comes in and wants a right of way, we have a cost
associated with that. PG&E ought to pay it. Mj; assumption
is that they probably would without compliaining.

If we have to make a study of what does it take to
go across the river, I think all of that is fine. 1In the

four vears that I haove been here, I have seen a wide range of

sitvations. Many of them are not the PG&E type of situation

where if somebody is clearly making money out of the deal a..d
they should be sharing with us. Those are the situations

that I am concerned about where there is gcing to be some
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inequity or some unfairness in terms of an actual charge that
we made in that circumstance. That is what I would like to
watch for.

EXECUTIVE OFFICER WARREN: What we’re attempting to
do by this action today, is this will »rovide us 2 means of
giving applicants n_lice before they begin of the cost range
that they will face. It will be on an actual hourly billing
basis. For whatever it’s worth, staff has prepared goals ard
objectives statement which will 'z submitted to you shortly,
foremost of which is the goal of providing services to the
public efficiently and economically.

Those are =zeriousz goals. We will strive to do as
we hear you instructing us tcday.

COMMISSIONER TUCKER: Are we complying with the
Administrative Procedures Act?

MR. HIGHT: 1In the Commission’s current Rules and
Regulation, there is a provision that authorizes the
Commission to charge reascnablie, actual, the language is
actual cost of transactions, not to exceced actual costs.

Sw, the answer to the question is yes.

COMMISSIONER TUCKER: There is a regulation to do
this is what you’re saying?

MR. HIGHT: <Currently, ves.

CHAIRMAN McCARTHY: Can we advise applicants who

come in approximately how many hours it takes to process.
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MR. BROWN: Yes. That was the reason for the study,

to establish those levels which we can go back to them and

" say the average for this type of transaction is "¥" dollars.

We need a check for that amount and sign the attached
reimburseaent agreement.

CHAIRMAN McCARTHY: You’re going to give them the
average, or arxre you going to scudy the nature of the
application to.get a grasp of the complexity?

MR. BROWN: If it‘s obviocus, then we would rake
adjustments accordingly.

CHAIRMAN McCARTHY: Any other guestions?

Any questions from the audience?

Any objections from Members of the Commiasion to
this proposal?

If not, the Commission adopts it unanimously.

EXECUTIVE OFFICER WARREN: Thank you, Hr.
Chairman.

I am off course here. I unintentionally skipped
two items.

I would like to return back to Item 50. Mr. Kiley
will present that item.

MR. KILEY: Item 50 propcses to deny an application

by the Marina Group and the City of Foster City for a

proposed marina in Belmont Slough near Foster City in San

Mateo County.
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There was a prior application which wa: approved by
tine Commission in 1376 to lease these same premises by the
Department of Fish and Game. For var:sus r2asons ti.z* lease
was never consumated, and in the meantime the City of Foster
City applied. They did not actively pursue their
application. Their application to this date remains
incomplete.

Now, Fish and Came has come bick and askeu the
Commission to go ahead and approve the oviginal lease, or go
ahead and =onsutnate the original leass that vas apprcved in
197¢€.

taff psoposes that the application of Foster Cigy
be denied at this point and that the Commission authosrize the
Fish and Game lease to be executad.

CHATRMAN McCARTHY: Yes, Bruce. Are you c¢ring to
address this oae?

MR. THOMPSON: No, the next c¢ne.

CHAIRMAN McCARTHY: It was interesting that you be
addrr 'sing this one.

I thought they were spreading you cut a little bit
here.

All right. Any comment or guestionz froa the

Commissisners?

&ny questions from the audience?

411 right. Recommendation acicptad.
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Next.

EXECUTIVE OFFICER WARREN: Item S1, Mr. Chairman,
American Ble sk lompany, will be presented to you by the Chief
of our Hineral Resources Management Division, Mr. Bruce
Thompson.

MR. THOMPSON: This is similar in the fact that we
also, the staff recommendation to deny without prejudice an
application for a mineral extraction lease of American Block
Company for mineral extraction.

This applicant wanted to conduct mineral exzraction
of volcanic cinders in the desert. The staff, in looking at
the site, it’s a natural volcanic cinder cone. About half of
it is in a BIM section, and half in the State se - _..n. In
checking further, BIM has designatad this in their management
plan for a national scenic area. This would be called the
Cinder Cone National Landmark area.

Because of this, Section 16’s unique features, we
thought this would be a situation where the application
shouid be denied. BLM has indicated they have this on their
list of acgquistions scmetime in the future.

CHAIRMAN McCARTHY: Any questions from Xembers of
the Commissinn?

From the audience?

If not, recommendatioun adopted.

EXECUTIVE OFFICER WARREN: Before taking up Itew
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C39, Viceroy Gold, I would like to take up Item C20. Mr.
Thospson will alsc take that cne up. This is for technical
arendments.

CHAIRMAN McCARTHY: For technical amendments.

MR. THOMPSON: Page 127, in thevreconnandation
number two, in line 3, we would like to change PRC 2984 to
2894. A little typo.

Line 5, in place of the word tag, change it to
the. The very last number in the paragraph, 215%2, change
that to 2894.

We got caught up . 1 cur word processing changes.

CHAIRMAN McCARTHY: Is there anything about those
chai. jes that we should know "hat we’.. read about in page 17

MR. THOMPSON: Ro.

CHAIRMAN McCARTHY: Any questions from Mambers of
the Comzission?

COUMiSSIONER DWIGHT: 7 indicated prsaviously that I
could not vote on this one.

CHAIRMAN McCARTHY: All right. That will be so
noted.

Commissic.ar Tucker and McCarthy approve as

reccamaended.

What else besides 39?
EXECUTIVE COFFICER WARREN: That’s it.

CHAIPMAN McCARTHY: 29.
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EXECUTIVE OFFICER WARREN: Item 39, Viceroy Geold,
will be presented to you by Hr. Ron Small.

FR. 3MALL: Ron Small, Staff Counsel with State
Lands Commission.

Viceroy Gold currently has an approved project for
a heap-leach airing operation on Federal lands in the Castle
Mountains, north of Needles, California. The projest was
approved by the Gureau of Land Management in the first part
of November of this year, and the County of San Bernardino as
the lead agency under the Surface Mining Reclamation Act,
approved‘the praojsct in September of this year.

They hai'e an applicaticn before the Commisszion for
up to four water wulls and a right of wav for a water line to
connect those water wells with their adjacent water wells on
Federal land. It is the Commission’s staff recommendation
that that application be denied without prejudice.

The Commission also approved the staff’s selection
of Fecderal lands adjacent to the State school section in
August of this year, where the staff has submitted an
application to acquire cthe lands where the water wells are
located on Federal lands.

Staff’s purpose of this selection is to acquire the
water rights necessary for the preject so that we do not
piecemeal our negctiations with Viceroy. That is thas basis

of our denial recommendation cn the zchool lands section.

PETERS SHORTHARD REPORTING CORPORATION (916)362-2345




~d

0

iG
11
12
13
14
15
36

17

13
26

21

38

CHATIRMAN McCARTHY: Mr. Warren, <o you have
anythiny to add to define thes purposes of staff’s, Comaission
staff’s action here?

EXECUTIVE OFFICER WARREN: Nothing further on this
particular item, Mr. Chairman, except I may want to respend
€§ testimony from at least i ro individuals who have indicated
they wish tu comment on this.

CHATIRMAN McCARTHY: Mr. Robert Anderson, of the
Bureau cf Land Management, welcome, Deputy State Director,
#Mineral Resources.

And we have Mr. Bill Tilden, who is representing
Viceroy Gold Corporation.

Let’s hear first :.-om Mr. Anderson. You’re both
walcome to come up, please, and take a seat.

MR. ANDERSON: Thank you, Mr. Chairman. My name is
Robert M. Anderson. I am Deputy State Director for Mineral
Resources, BLM, here in Sacramento. I do have a short
preyarad statement that I would like to read.

The BLM is responsible for managing many natural
resources on the 17.2 million acr2s of public land in
Califoraia, including the mineral resources. In response to
the intent_of Congress in the 1976 Federal Land Policy and
Management Act, the Bureau established 2 minerals management
policy to actively encourage private enterprise in the

development of a stable mineral industry and to do so in zon
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environeentally sound manner.

ﬁIn the spirit of this policy and in acccrdance with
the United States Mining Laws, BLM and San Bernardino County
entered into an agreement on the processing of Viceroy'’s
mining plan of operation for the Castle Mountain project. We
worked diligently with environmental organizations, Federal
and State ajencies, other publics and Viceroy to ensure that
the project would comply with all Federal and State lavs.

In fact, comments submitted by the State Lands
Commission on May 15, 1989, were incorporated in the Final
Environmental Impact Statement for the project. We also
developed innovative and iinique measures toc minimize
environmental impacts and to ensure affective reclamation
practices.

We support the project and feel that it strengtherns
the local economy and establishes a stronger tax base for the
State of California.

It is my opinion that the mining claims and mill
sites witkin the Castle Mountain project area are in
conformance °- *h uses intended by the mining laws and
assocciated case law.

Trat’s the end of my statement.

CHAIRMAN McCARTHY: Thank you, Mr. Anderson.

Any questions of Mr. Anderson?

All right. Let’s hear from Mr. Tilden.
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MR. TILDEM: My name is Bill Tilden. 1I’m an
attorney. I represent Viceroy Gold. I would like %o go back
just a little bit and give you a little bit of history on the
project.

CHATRMAN McCARTHY: Mr. Anderscn, yocu may want to
stay up nere sco that if wae get inte a2 discussion of this you
can be involved.

MR. TILDEN: As indicated, tlis project iz an open
pit mine located in the east Mohave Scenic area. It’s in
East San Bernardino County. It’s near Searchlight, Nevada.

The activities would disturb about 890 acres, Water
fur the project is to be supplied from what we refer to as
the Gasp Well Field, locatad about 12,000 feet froa “he
project. The pruject requires about 450 gallons per minute
for processing and dust centrol.

Ultimately, the project would amploy about 150
individuals. It will be employing about 260 individuals
during the construction phase.

The sales and use taxes generated from the county
are somewhere in the nature of $600,500. An additional
$400,000 a year will ba generated in pr-perty taxes.

The company has spent about five years and $30
million coming to this point. Three-quarters of a zillion
dollars have been spent cn the well fieid that we’re talking

about today.
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The status of the project is that it has received
both state, local and county approvals necessary to move
forward. As it is on State and Federal iand, it require:i
both an Environmental Impact Statement and and Environme:ntal
Impact Report.

Those reports were extremely complete. They looked
at a broad category ¢f items suggested by a broad category of
paxticipants in the process. The rcd is issued and is final,
as was indicated a minute ago.

The CUP and reclamztion plan have been approved and
are now final. The U.S. Fish and Wildlife has issued an
opinior. of nc jeopardy.

I think it’s important to look st some of the
comrents made at the conclusion ¢f the reclamation plan
hearing in Sar Bermardine County. I will just give you a
couple of tham. BIM has already indicated its position so I
won’t repeat that one.

Gia Pompe, thie Reclamation Frogram Manager for the
State of Czlifornia Division of Mines and Geology said at the
heiring, we feel that this plan, referring to the reciamation

plan, is the most well thought out reclamation plzn we have

reviewed for a wmining operati--. in the desert area.

Debra Rheems, staff atternay for the Sierra Club
Legal Defense Fund and representing the Wilderness Society,

Sierra Club, the Desert Survivors, lifornia Wilderness
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Coalition, the Natural Rescurce Defense Council, the Desert
Protectior Council and the Citizens for “ohave Naticnal Park
said, this county is about to approvu a mining reclamation
plan which is truly precedential and which will actuelly
ensure that revegetation does occur. At this time, everyone
in the 2rvironmental community is happy.

Mr. Teseters, Chai~-man of the San Bernardino County
Planning Commission, after hearing a full day of comment on
the matter, indicated in the conclusion, it‘’s refreshing te
have this kind of cooperation both on the part of those that
work so hard in the protrction of the environment and those
who work so hard in the protection of ecconomic interest,
whether they are private or public. It‘z rexlly an unusual
kind of cocoperation.

The matter was then unanimously passed.

It’s important alsc to understand what this
Commission is being asked to do today. First the Commission
is being asked to authorize the staff to request
reclassification for a portisi of the East Mchave National
Scenic area for State in lieu land selection, a step which is
contrary to the general practices of eliminating State lands

within National Scenic araas, National Monuments and National

Parks.

Second, this Commission i3 asked to authorize the

challenge of existing mill sites, mining claims and rights of
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selection, on August 12 of t.uis year, Vicercy had filed
<laims on the entire area, or, excuse me, on significant
portions of tha area that are requesied for the 3eslection.

BIM in a decision Actually only issued yesterday
rejected the State’s selection on areas in conflict with the
claims. In that decision BIM states, the pertinent laws and
regulations contained in 43 CFR 2621 permit only lands that
are unappropriated and non-mineral to be acquired by the
State.

The land selected by the State, as described above,
are ancumbered by active rining clz'ms and mill sites
necessary for the approved operation of the Castle Mountain
project. In order tc continue to pursue the selection, the
State pust show that the claims located by Viceroy are
invalid, otherwise it‘’s appropriated ground and simpiy cannot
be cbtained.

Simply put, the claims are valid. The cumpany has
spent, as I indicated, almost $30 million on this property, a
large portion of which is devoted to these mill site claims.

Miil sites for water pumps and wells are located in
areas where the State in lieu land selection is requested.

It is clear from a hundred years of case law that that type
of use is a use which will justify a mill site claim.

The Zirst case in that instance that I have
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uncovered was in 18%0, very ciearly decided on that issue.
As recently as 1966 in a case called Howard €. Brown. that
same procedure was followed and approved. That was the Kaiser
Eagle Mountzin Mine in Southern California. Same purpose.

The third thing that vou’re being asked to madify
is the c¢riteria and the manner in which selections are made.
The new method would encourage the practice of waiting until
the private seétor has established the value of land, and
then the State would, quote, "select" critical portions or an
entire projsct so as cither to obtain the land or reach a
forced compromise.

I think this is contrary to a basic State fairness
policy. This practice would thwart the free enterprise
system. If would discourage further development in the State
of California. Tt would result in further scarcity of
minerals and increase prices. It would eliminate significant
job opportunities both in this local area and throughout the
Staée, and vould potentially affect revenue to the State fro.
its own lands.

In conclusion, the decisions you‘re being asked to

make today are significant. If made as requested, they will

be met with intense opposition from Viceroy, from the

industry, and from the general public and will be contrary to
leng-standing precedent and policy.

We ask that yca either reject the requested action
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at this time, or continue the matter until you ~an be fully
informed on the issue. Tharx you.

CHAIRMAN McCARTHY: Mr. Warren, you or members of
your staff wish to comment on any of the points Mr. Tilden or
Mr. Anderson mada?

EXECUTIVE OFFICER WARREN: Perhaps Mr. Small might
join us here at the table. I do have some comments.

First of ail, we would like to congratulate the
Bureau cf Land Management on the thoroughness and efficiency
of its review of this project. As you know, the project’s
nature involves highly disruptive technologies, but both BLM
and the applicant in this instance showed a reasonable degree
of stewardship and responsibility, and responded well to
comments in the envirorment or CEQA process, and I think that
both should be commended on the manner in which this project
has been reviewed and approved.

We certainly, like BIM, the State Lands Commisslon
staff suppeorts the project. We are not cpposed to the
project.

We have a schoel land section proximate to the

milling operation. The project proponent seeks access to

that section for right of way and the access to grounduater.

As this process tock form ~~ that is the permit
that is before you on this Calendar Item. As this project

proceeded, we mad= a determination cunsistent with our
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responsibilities to the State teachers of this State for an
opportunity to increas: revenua from State school lands.

The Federal Government owes the State of California
of sowe 80,000 acres in in lieu lands. That is lands that
the State did not recsive from the Faderal Government when
Sections 16 and 36 of each township were transferred to the
State because such Sections wera used foc cther Feder:zi
purposes. Therasfore, we had the right to acquire lands from
BLM which are called in lieu land. That right was given to
us by Federal Stati:ite, the Indemnity Selection Act.

rsuant to the terms of that Federal Statute, we
made indemnity salections of property proximate to our
Secticn in the vicinity in order to acquire rescurces which
we felt would be useful to the project and which could be
used to benefit the State Teachers Retirement System. Those
indemnity selections are those about which the project
applicant has expressad concern.

We also disagree on one other point. We do
disayree on questions of fact and law. In the Notice ue
received yesterday from BIM denying our indemnity selections,
we think that the law has been cited in that Notice and in
testimony teday that is incorrect. Only part of the stat-ites
are referenced whereas a reading of the entire statute
involved shows that what the State has done is appropriate

under the law.
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I would also just like to make this -- we think
that our position based on fact, based a law is sustainable.
We believe that it’s appropriate and suitable to meet in
furtherance of cur responsibilities %o State teachers, and
further, if I may say so, on the grounds of equity, general
egquity conside?ations-

The project proponent is a foreign >wned
corporation which has come to Southern California for the

purposes of extracting gold. It is doing so pursuant to the

Federal Mineral Leasing Act of 1872. The precvisions of which

do not require any deveioper or mineral developer to pay any
royalty tec either the Federal Govermment or the host State
Government. Thers wiil be no revenues to either the Federal
Government or the State Government as a result of this
project.

They saw an opportunity under cur law, ané thay
tock it. We applaud them for it. That is tri2
entrepreneurial spirit.

By the same token, we, the State Lands Commission
staff, under the Indemnity Selection Act saw as fully

complying with what the Federal law permits it to do. I

think we diu so in the same spirit as did the company.

Other than that, maybe Mr. Small would like to
comment, but I would likes to emphasize, for the record, that

we are not opposed to this project. We think that given its
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nature that it’s a gocd project. We support it. We want to
see it continue.

We would like to see it continue eguitably and
consistent with the rights of the State Lands Commission.

CHAIRMAN MCCARTHY: Mr. Small.

MR. SMALL: Just a couple of comments. The mere
fact that thzse lands are in the National Scenic Zisea was not
a basis for 3IM’3 denial of our indemnity selections.

In fact, the company h#s an application for patent
on its gold mine in the BLM. The net result of that
application would be a transfer of legal title of that
property ta Viceroy. BLM is faced witl: the decision to
transfer ownership of its own property to the company at
nominal cost.

Sc, I don’t believe the nere fact that this project
is in the Naticnal Sceuic area will be a basis for BIM to
make a decision since they are already authorizing activity
in that area.

CHAIRMAN McCARTHY: Would you comment on that, Mr.
Anderson?

MR. ANDERSON: The Federal Land Policy and

Management Act has a provisisn for the California deserc.

It’s .in Section 60)1. It talks about continuing multiple use

including mining in the desert.

Unless lands are withdrawr: from mining, we invite
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the public in to locate claims and make a discovery. That is
a non-discretionary 'ct on our part. We cannot say to a
miner, no, you cannot stake your claim there, once the lands
are open. If they are closed, of course, they can’t come
in.

By the very nature of a location, a discevary, they
have thke rights to continue on to patent or conveyance of the
estate. -

CHATRMAN McCARTEY: But comment on the paint that
Mr. Small was making that title to these lands could be
transferred to —he applicant by BLM.

MR. ANDERSON: Yes.

Once a discovery is made and verified by BIM, we
would pass titie if they, ir fact, applied for patent
application.

CHATRMAN McCARTHY: I think Mr. Small’s point was
in viaw of that strong potential occurrence, thst BIL¥ might
not find it a great difference to Zigure ocut how some of
these acres might be transferred to the State of California
to correct the deficiency of the 80,000 acres owed.

MR. ANDERSON: I uwnderstand what you‘re saying. .

guess I’m not in a position to ansver that.

What we would have to do, our locai area managers
would have to lock at the land and make a determination as to

w.sther it’s suitable £or reclassification so that we can
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accept in lieu selections.

CHAIRMAN McCARTHY: What time frame do you think
might be required toc make such revis<?

MR. ANDERSON: I don’t know.

I would hate to commit cur staff. They are over
burdened now with projects. I can’t really tell you.

CHAIRMAN McCCARTHY: When did we get our first
application to this Commission, Mr. Warren, to the BIM
offices here in California attempting o resd>lve the 80,000
acre deficiency?

EXECUTIVE OFFICER WARREN: I would need assistance
on this one.

MR. HIGHT: 19607?

MR. TROUT: For a number of vears the Commission
carxled a balance of 100,000 acres, 100,000 to 130,000 Acres
of entitlement from the Federal Government. Over the last 15
yesars or so, we have worked very hard tc reduce that, and
have reduced it down to the 80,000 that Yr. Warren has
referred %o.

Of that 80,060, about 50,000, I believe, is mineral
?ase, and 30,000 is non-minerzl, or maybe I have it
backwards. That’s the status here.

What we’re looking at is a developing spirit orf

cooperation betweea the State and the Federal Government to

remove this entitlement and to szatisfy the debt that is owed
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the State.

The Bureau of Land Management has worked hard. They
have transferred gecthermal lands to State which have
potential tc produce revenue. They have assisted us in
acquiring the foresiry lands where that has been appropriate.

We are working with them to meet the.: needs in
terms of areas that they feel have wilderness or scenic
qualities that they feel should be protected, should be in
the Faderal realm and making exchanges. The Commission in
recent years approved seve: il exchanges and transferrea tens
of thousands of acres to BL. in exchange for thcusands of
acres of revenue producing groperty.

It comes down to the spirit. The land is going to
go out of Federal ownershiy in one basis or another. Equity
and justice says that you transfer it to the State to satisfy
this deb%Z pefore you transfer it toc a private owner.

We have been reducing this debt over a number of
years. I don’t want in any way to indicate that BILM is not
cooperative. They are operating under Federal law. Viceroy
is operiating under Federal law. We, too, opearate
consistently under Federal law.

We need to take this entitlement and convert it to
a revenue producing asset, in appropriate locations to the
benefit of retired teachers. There are 120,000 in the State

that are retired, and 300,000 plus teachers to which
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retirement will be coming. This is a significant group of
Californians.

MR. TILDEN: May I be heard on this point?

CHAIRMMAN McCARTHY: Yss.

MR. TILDEN: It sounds to me like there are three
issues. The company finds itself in the middle of a very
difficuit issue that State and BIM have been working with for
90 some years at this point.

The company is seeking to produce from water walls
located on claias iocated prior to the application cof the
State for the lieu lands selection. That is a fundamental
issue that shouldn‘t be iost in the discussion. The
fundamental thing about that is that if thor claims are
valid, there is nothing under Federal law waxCh the State can
select within that ground area.

Although I have heard statements made by the State
representatives indicating that there is somewhere authority
for their proposition that water usage is not appropriate,
there is no indication in any of the treatise on this matter,
nor is there case law, that I am aware of, that would support
that position, nor have I heard any cited. That'’s a
fondamental issue.

The other item that I think is critical te all of
our resclution of this issue is an understanding, in my view,

if the State is going to see the lands developed, it’s going
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to have to do so in a context in which industry, who is going
to be the ultinmate payer of aither the price here or the
price elsewhers, industry is encouraged to act in such a way
as to develop the funds that are necessary tc pay the price.

If this kind of an activity is encouraged, the net
result is that industry is going to look at California and
say how in the world can we set up a practice of developing a
piece of property and then have State of California come
along at the last minute and say, oh, gee, you look like you
have a nice project. I think we’l}) seiect this land, this
land and this land, right at the last minute. |

That leaves all projects that are geing to he
located on Federal land with a difficult projevt. They have
to look then at other states or other localities outside of
the State of California. I could not give a title opinion in
the State of California te anyone with an unpatented mining
claim in this point based on this kind of a decisior «hich
would allow them to go forward with any kind of financing or
any kind of development of their project.

They would have to say, no, we don’t have any land
tenure guarantee.

EXECUTIVE OFFICER WARREN: We’re not asking you to

make this decision. We’re asking you for the authority to

make this peint to the BIM appeals procedure.

If our claim for indemnity selection is improper,
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they will tell us so, in which case we will withdraw.

We think under the law that our claiam is valid.
We’re asking you for permission to pursue that claim.

MR. ANDERSON: I would like to make one more point.

In teras of conveyance, when an application is made
for mining claim for conveyance, it’s restricted to that part
of the claim or those claims that are actually mineralized,
where the discovery has been made. It doesn’t include the
entire area. It's for specific claims where the mineral
lies.

on mill sites, it’s the same way. It’s just for
that five acres ox part of that five acres that ars nacessary
for, in this case, watér use. You might envision thousands
of claims out there, but, in fact, the only one’s that can be
patented are those that are mineralized.

CHATRMAN MCCARTHY: Any other comments?

COMMISSIONER TUCKER: Does anyone have a response
to the point made by the attorney that peopla who are
developi. . mineral interests would be hesitant to do so if
they feit that the State saw their efforts would he
prodictive, we would come in and say we would like to file an
indemnity claim as tc that property?

MR. SMALL: Actually, I have a coupl: of comments.

Mining companies, like ©il companies, are very

competitive. My few friends that I know in the mining
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industry make a practice out of looking for mining areas
where they believe the mining claims themselves are weak, and
they can go do their own claimg, or other title weaknesses
where they can gain an advantage.

I won’t make a presumptich as tc whether Viceroy
practices that way, but I think any competitive company or
enterprise looks for opportunities where thesy can make an
investment.

I, as a mineral lawyer, would never say that an
unpatented mining claiz is such a perfected title interest
that that property is totally protected. The lavw is clear
that an unpatented mining claim is always subject to
challenge.

BIM has a long history of challenging unpatented
mining claims for failure of discovery. They have done it in
the past and will continue to do it in the future for their
own: management practices.

What we’re doing here is using the Federal law and
looking at the title interests chat Viceroy has, and we are
saying that we think there are some weaknesses there, and we
can acquire that property. They may disagree with us, which

I would expect them to. I think we have a sufficient claim to

praceed.

Whether companies are geing tc coma in and say that

if the State practices business like this we aren’t going to
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do business in that State, they will go where the money is.
If they think there is a viable project there, and they can
cut an economic arrangement with the State, assuming thal we
got involved is their project, they would come forward.

We do not have enough history on this kind of
project to say that we’re going to be so outlandish in our
economic negotintions that the project becomes infeasible.

COMMISSIOMZR DWIGHT: I can understand Mr. Tilden’s
point of view. He doesn’t have to pay anything o the
Federal Government to perform, royalties or share of the
profits, and that is why he would want to pursue that.

Mr. Tilden, you indicated that the company spernt
approximately $40 milliion?

MR. TILDEN: $30 million, sir.

CHAIRMARN McCARTHY: 1It’s a sizable investment.
what do you estimate tha return to be from the investigation
the applicant has urdertaken so far? W¥hat is the potential
return be for gold extracted under current world prices from
the lands involved here?

M2. TILDEN: I don’t mean to be evasive, but that’s
an extremely difficult question. The price of gold iz very

fluctuating. The ability of obtaining it is subjsct o a lot

of criteria. We have tried to scientifically eliminate as

many variabkles as we can.

Let me answer it in a broad, general category,
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which is a at all I can dc. Most mining decision makers lock
at investments in mining properties from the context that if
they cannot obtain at least a 15 percent return on
investment, then it is simply not worth the risk.

Depending on what the price of gold does and cost
of operating does, it would be either less or more than
that. It should be in that range.

The reaction that Mr. Small makeg to my comment, I
would like to make one =~

CHAIRMAN McCARTHY: That’s not a complete answer to
the question. Perhaps the answer is impossikble for you to
give.

iooking at gold priceas on the world market,
averaged for the last ten years, or cut it by 20 percent,
from the investigation that the company has done, what sort
of return dec you think is probable on this land for the
company?

MR. TILDEN: I really don’t have a good answer for
you. I could only tell you that I think it would be in the
range of 15 percent ROI.

CHAIRMAN McCARTHY: They have investigated $30

million over five years becauss they are confident there

would be at least a 15 percent return?

MR. TILDEN: Aga‘’n, I think that their optimism

would he that there would be more. ‘Their concern would be
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that it would be less. Their hope is that that would be an
average of a number of projects, yes.

I apoiogize for the cvasiveness of that answer.
It’s very difficult to pin an answer to that down.

CHAIRMAN McCARTHY: You’‘re representing your
company. We understand that. You have to put forward your
best argument. Our prcblem is thai we want yeur projact to go
forward. On the other hand, there are 120,000 ratired
teachers in this State who have devoted their lives to
educating the children of Califernia, and these lands, these
school grant lands, imposs a trust responsibility on us to
generate funds to make it possible for these 120,000
teachers, many of whom come fror San Bernardinc County
schools to have some reasonable retirement possikbility.

That’s one of the factors that must be a
consideration for us. I know not for you. It must be for
us. That’s the dilemma ti:at we face here.

MR. TILDEN: It ﬁits me directly. I knuw very
closely some of the retired teachers you are talking about. I
am raising two of them who are just going through schocl, not
yet retired, but they are coming along.

The gentleman who just approached me iz Mr. Ross

Fitzpatrick. He’s the President of Viceroy Gold. If you

would like to direct your queation directly to him, perhaps

he could give you a more responsive answer than I have.
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CPATIRMAN McCARTHY: Fine. Step forward and
identify vourseif.

MR. FITZPATRICK: I am Ross Fitzpatrick, and
President of Viceroy Gold.

Quite specific to vour question, I beiileve that in
the past tep years the average »rice of gold has been $370
per ounca. I can tell you unequivocally that our project
with the funds that we have spent now, which total
approximately $30 millior;, and the additional capital cost
that we will incur to put the project into production, we
wruld receive much less than a 15-percent rate of return.

To proceed with a project like this in hopes that
price of gold resains stable or improve, unequivocally, we
would, at $370 per cunce for gold, would not make a
fifteen~-percent razte of return.

I wouid like to respond -~

CHAIRMAN McCARTHY: What is your average vate of
return for your other goid mining investmenf:s in othar states
in America?

MR. FITZPATRICK: This is a specific projsct for
Viceroy Gold. 1It‘s the only proj=ct which Viceroy Gold has,

and we have developed it from the inception, which I think,

if I may, responsd to an earlier comment that was amade,

Viceroy Gold is a Delaware Corporatiocn. It was established

to develop this project.
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It’s true that it is owned by a Canadian
incorporated company. That Canadian incorporated company is
a publicly traded company on the Toronto Stock Exchange. The
ownership of that company, I cannét be exact, but what would
be American ownership, Canadian ownership and European
ownership.

‘Funds that have been expended to date have been
expended in the United States. We have on the average have
probably employed 25 or 30 people during this develcopment
stage. As was mentioned, we will employ 200 people for the
construction stage, and 150 people on a continucus basis.

That is in an irea where there is an unemployment
rate of approximately 20 percent. The tax legislation
between our country, Canada, I’m Canadian, an? the United
States, it makes no sense whatsoever %o bring the profics
from an operation like this back to Canada. Those profits
that we make from this project, whether it‘’s 15 percent or
something less, or if we get lucky and the price of gold gets
higher, those profits would be reinvested in the United
States.

CHAIRMAN McCARTH.(: Sir, we’re not raising a
problem with Canadian ownership. There are lots of Canadian
investment in California and a lot of California irvestment
in Canada. At least in my mind, that’s not a consideration.

All of the things that you have mentioned are
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pursuasive, but try to appreciate after sevsral years of
investigz ting your money into this project, we are trying to
fiqgure out how do expedite the proiect going forward and at
the same time fulfill our obligation to the retired teachers
in the State, which is what we ars supposed Lo ba deing.

Part of that seems logically, tc us, to be tied
with finally resolving with the people it 3IM the guestion of
the 80,000 acres. It may be that it can be taken care of in
some other way. We’re open to answers from our friends at BIM
on the guestion.

We see these as logicclly connected togather. Nor
do we see it appropriate to have any undue delay. You have
aiready invested five years of your time. We would like to
move forward expeditiously resolving these connected issues,
in a maZter of weeks from our peint of view.

Any other comments or questions from the
Commission?

Any closing?

Did we give you every opporturity? Did you have any
final point?

Have you made your comments? Mr. Warren, do you or

any of your staff have any final comments?

EXECUTIVE OFFICER WARREN: dothing further.
CHAYIRMAN McCARTHY: Anyone 2lse in the audience

have a commpent on Item 297

PETERS SHORTHAND REPORTING CORPORATION (916)362-2345
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MR. FITZPATRICK: I would like to say that we
proceeded with legal advice as to how to locate claims. We
locatad claims whether rineral claims or mill sita claims in
an area which was Federal land, whicih was open to claim
staking.

We did it correctly. We scught lagal advice. We
sought legal opinion on our claims. We needed that in order
to do financing. We now find ourselves in a position where a
State institution has said we are qoing to question a hundred
years of legal precedent in establishirg mining claims. That
is after we have investigatesd $30 million. Not bhefore.
After.

After we have spant $30,000 in ccnsulting fees and
going through an EIR process to establish and, I think that
it’s now considered ocur reclamation plan and EIS is a state
of art reclamation plan. As I mention to you, the project
now doesn’t meet conventisnal return on investment standards,
and we find ourselves in a place where somecne, a State
organization, has come forward and said, we think that ve
should have a claim on thoss claims that you already have.
That gives us difficulty in terms of developing and fuvther
developing nur project and finanéing it.

CHAIRMAN HcCAR?HY: You have Jone everything
correctly in deaiing with the Pederally owned and managed

lands, sir.
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I guess the only reascn that we have this issce
before us today is now you’re dealing with some State owned
and managed land.

MR. FITZPATRICK: No, I don’t think so.

Our water well field is in Federally owned land.
The State the attempting to obtain that land under am in 1leu
selection.

I want to make it very ci2ar, our water field is on
Federal land. We properly occupy that Fedseral land. 1It’s
not State land. Our right of ways are on Federal land. The
State is making an in lieu selection to take land whichk is
presently properly staked for our purposes away from the
project.

CHAIRMAN McCARTHY: The issue as described to us by
our staff is that this is an applicetion for water wells, a
power line and a right of way across State school land.

MR. FITZPATRICK: I’m going to ask Mr. Tilden to
respond. |

MR. TILDEN: The issue in front of you is slightly
mcre coeplex than that. There i= that issue, yes.

There is a well locatad on State land which has

bzen applied for. There is a right of way leading to that

well that has been applied for. At one time the access to

sope of the wells that are located 5n Federal land was to be

accessed through the State land. That is no longer the

FETERS SHORTHAND REPORTING CORPORATION (916)362-:345
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access route.

The well fi<id which is being sought to be obtained
by the State, by virtue of the lieu land selection, is
entirely on Federal land and on the clzims.

CHAIRMMY McCARTHY: We understand that. I think
you understood the peint that I was making to
Mr. Fitipatrick.

HR. TILDEN: I gdo.

There is that split.

CHAIRMAN McCARTHY: All right.

Commissioner Tucker.

COMMISSIONER TUCKER: 1I°m really uncomfortable with
this. It seems Tc me that if the representation is correct,
that they have gone through everything cne could reasonably
anticipate as far as the requirements, and they have mat and
satisfied those requirements, and then we pep up and say,
well, we have a claim. We would like to assert a claim to
your -- not their property, but property their site, not
because we are contending that it’s historic State property,
which obviously arises from time to time, but because we feel
that in our reie as trustees it would be nice to share a

portion of the profit of thosz lands that they have

identified and made an investment in.

To delay the project in order make those claims is

something that I am uncomfortable with. I would have a
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question as to whether or not we can continue to make our
claims-and at the same time give them the rights of way that
they request.

I assume that whatever fee we would have or would
request for thea for the rights of way we would consider that
to be a fair return, I take it, setting aside ail these other
issues. Suppose they just came in and said we need a rignt
of way, and we say, yes, we normally grant that, whataver we
are going to charge for that is normal fee. We‘re getting a
reasonable raturn con that.

If we have some other claim, I dos not understand
why we do not assert that claim. ILet them proceed with the
project and give them the right cf ways because that’s what
we noraally wsuld do, and then if our claim is successful, I
assume then that we would have a right to damages or right to
back profits or right to something, that we cculd recover.

I guess I’m not clear as to why we have to nake
then wait while we pursue the discussions and assert a claim
in our rcle as trustees.

EXECUTIVE OFFICER WARREN: Point one, I think we

can assure the Comuission that the staff will not -- will

move aggressively in resclving the validity of its indemnity

selection.
There is the Notice, the time periosd for rasolving

such disputes was triggered by receirt by us of the Notice of

FETERS SHORTHAND REPORTING CORPGRATION {916)362~2345




[

i0

1%

12

13

14

15

18

17

i3

19

20-

21

22

23

24

25

64
Determination from BIM. We have 3ixty days.

MR. SMALL: 1It’s actually 30 but we’rxe ready tc go
after the first of the year. Wa reached an agreement with
Viceroy that we would not file our contest to the mill sites
until after the first of the year, pursuant to their express
request we agreed not to do that.

EXECUTIVE OFFICER WARREN: We’re ready to proceed.

COMMISSIORER TUCKER: We’re ready to proceed, but
that doesn’t mean that we 'ill get a decisicn expediticusly.
As I understand it, we h;ve not precluded ourselves from
going to Federal ccurt to «.allenge whatever decision might
be made if we disagioe with it in the appeals process. That
is noct three months from now.

EXECUTIVE OFFICER WARREN: Your point is taken, but
I think your recomuendation deserves exploration. I think
that what you propose that there be an interim acccommodation
for State Lands and Viceroy Gold could be negotiated so that
the project is not postpored and so that an agreement would
be conditicred on a final rescluticn of the legal issus at
hand.

I would be wii:. ™ tn, I would invite Viceroy Gold
to discuss such arrangesents with us straignht away.

COMMISSIONZR TUCKER: We’re talking about granting
the rights cof way that are requested.

MR. SMALL: Commissicner Tucker, the rights of way

PETERS SHORTHAND REPORTING CORPORATION (916)362-2345
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are conly for tbhz water pipeline connected to the water wvells
that would be drilled on the school secticn. We have anot

negotiated with them, we have not set a2 price, nothing on the

school section. We have no evidence at this point in time

that the issuance of a lease on the school sectioca is
absoclutely critical znd necessary for their project to go
forward.

What is critical for them for their project to go
forward is certainty as to the title of the lands we have
selected. That is the process that will take a lot longer.

COMMISSIONER TUCKER: That’s not what is before us.
Haven’t they filed -- they are not asking us to quiet title
and never claim that we have any or never assert that we have
never claimed anything. That’s not the Calencdar Item. The
Calendar Itex before us, as I understand it, is they are
requesting a lease and certain rights of way.

MR. SMALL: On the school saction for water vells.

&he right cf way is not access %o their project.

COMMISSIONER TUCKER: ©Normally, wouldn’t we grant
thess leases if they wanted to drili a water well and they
are going to pay us for it? Again in our roie as trusteeg,
these leases, we want these leases to make money. 1IZ
somebody comes along and says, hey, I‘11 pay you to do
something on the State lands, we would say fine, as long as

it’s not environmentally detrimental, et cetera.
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MR. SMALL: In the past ve have.

To this date we have not issued a lease for a water
well for mining extracticn purposes to the best of my
knowledge. I don’t know what kind of price we’re going to
come up with on it.

The prcblem we have here, assuming we are
successful on our chalienge on the mill sites and we are
successful in acquiring the lands we have selected for
indemnity selections, nur goal is ta have one lease that
covers all the property, not piecexea. a lease here and a
lease there.

It’s very diffilu:t to negotiate with a party
across the table when they already have a piece of the pie.

MR. TILDEN: May I be heard on the subject?

Two things. First, Mr. Tucker, you have identified
something.

The stafi requested action, in number six, asks you
to author;ze thexr to pursue all remedies, including
litigation to challenge the legaiity of any rights of way or
other approvals on lands selected by the Commission.

The import cf that is teo challenge the claims

located on the adjacent Federal sections and continue to

pursue the acquisition of these sections by the State as a

lieu land selection.

The doing of that is going to involve a filing of

PETERS SHORTHAND REPCRTING CORPORATION (916)3.2-2345
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an IBLA, an Interior Board of Land appeals, appeal from the
current decision, which takes approximately two years, unless
it’s expedited, then it mav take something in the matter of
months less, maybe a year and a haif.

That kind of a time frame is gcing to be very
detrimental to the company. That means they are going to be
uncertain concerning their water source for a year and a half
or two years.

The well that is located on State land is impcrtant
to the company. It happens that that well is one of the best
producers out of the wells drilled. It would probably be one
of the wells that the company would use for a bulk of its
warez if it’s available.

CHAIRMAN McCARTHY: Can yoit proceed with this
project without the State’s water wells?

MR. TILDEN: Yes. Provided the State doesn’t put
us in the position where we do not have secure title to theose
wells.

“HAIRMAN MCOCARTHY: IXf ycu éD5 not have access,

Mr. Fitzpatrick menticned that there is water you can drill
for on Federal land.

MR. TILDEM: We have drilled for it.

CHAIRMAN McCARTHY: If we say go ahesad with the
project, just don’t count on operating on this State land, on

obtaining State water or rights of way across State land,

PETERS SHORTHAND REPORTING CORPORATICN (516)362-2345
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just complete your project on Federal land, can you go ahead
and do that?

MR. TILDEN: Yes, we can.

Provided that you do not take the position that
somehow vyou‘re going to assert a State lieu land selection
covering that very preperty --

CHAIRMAN McCARTHY: PBut you can do it without State
water?

MR. TILDEN: That is correct.

EXECUTIVE OFFICER WARREN: Which raises a point we
have not discussed in terms of our negotiating stance with
the company over the water well on our school land and our
right of way on our schcol land.

They have come to us, and we have not negotiated
the terms of that lease, by the way. They wanted access to
ocur well on State lands and a direct right of way to the site
for the pipeline, also on State land.

Then we got to the peint of negotiation and they
found that the ﬁegotiations were unacceptable and said we’ll
find water on the Federal land up here and instead of taking

the right of way across State land, we’re going to build the

pipeline at a right angle and bypass you.

They went to Federal lands for a number of
reasons. One of which was to strengthen their bargaining

pesition with us in terms of what they were trying to
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acquire, the school lands parcel. whereupon, I’m not sure
that it followed in this sequence, but it seems to me it<s
suitable for us to taks a lock at what they have done a4 see
if we have a superior claim to that in order to bypass
negotiations with us.

They would certainly like to the negotiate with us
if we were willing to relinquish our indemnity selection
claim. Of course, we have no bargaining position, ind they
know that.

Now, what we’re saying is we will bargain with you
either now or later, but we will bargain with you in terms of
what we feel is a superior claim to the Federal lands as well
as our ownership of the school land parcel.

MR. TILDEN: You‘re correct in part but your
sequence is wrong.

The well on the state land was not drilled first.
It was drilled in a series of drillings. It was drilled
during the series. It was not an instance where we found
water on the State land and then tried to negotiate with the
State and then dian’t do so and then went outside of it.

Actually, the water well drilied on the State land

was drilied in error because of a surveying problem in the

"field.' It was never intended to be drilled on State land

because we thought we could get the water outside of the

State land and not have to deal with the State.
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¥hich is partly something that I think that the
State shoﬁld think more about in the sense of whether or not
the State is acting in such a tocugh wAy that they are
diseouraging industry from coming intco California and dealing
with the Stats.

- CHAIRMAN McCCARTHY: We appreciate yocur cosicern
about cur broader posture on industry. Let’s stick with the
applicant before us.

COMMISSIONER DWIGHT: I think that the pivotal
issue is a fairness issue and goes to the timing of the
claims on the Federal land. If, as you have suggestad, and I
bave not heard any quarrel, if you went about th.s in the
proper orderly and legal way, then the question is is the
State coming in after the fact, and you suggested that is
what we’re doing, and now that you LZave created some value in
the land wve decided we want it.

I’m afraid that the issue is sufficiently complex
that we cannoct reach a conclusion on it today. Clearly the
Stﬁte has something that the company would like, and that is
the well on the State land. The company appears to have
something that the State Jould like, and that is the Faderal
iand which you also have wells on. I, like Mr. Tucker, I'm
uncerfortable in asserting the State claim in an extremely
vigorous Qay. I‘a not going to vote today.

I’m taken by the validity in scme of the company’s

PETERS SHORTHAND REPORTING CORPORATION (916)362-2345
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claim. I won‘t be back for the next meeting, so my views may
be immaterial.

It seems to me that you gquys ought to get back to
the bargaining table and work scomething cut that everybody
agrzes is reaconable and then bring it back her=2. Quit
messing around with appeals and delays and all of this other
stuff.

My suggestion would be to table the whole thing in
hopes that by the next meeting this all can be worked out.

The State has the right to do what is suggested,
and I think that we could probably prevail, but to whose
benefit. Not the comranies benefit. If we did take that
stance, there is some sericus question as to whether we would
be acting in good faith. I suggest they go back and work
thinygs out.

EXECUTIVE OFFICER WARREN: In an attempt to resolve
this issue, I would not object to continuing the Item, all
parts of the Item for say a period of 60 days provide that
perrission is given for us to pursue the remedies available
to determine the validity of our in iieu selecticn. That
would alsc give us ~- so that would mean w2 would continue
with the process of proving the validity of our indemnity
selection. It would give us an opportunity to negotiate with
the company on rights of way and ac..ess to water.

CHATIPSMAN MCCARTHY: Does Mr. Anderson or Mr. Tilden

PETERS SHORTHAND REPORTING CORPORATIONMN (91€)362-2345
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see any prcblem with that?

MR. TILDEN: Well, what that means, if I understand
wﬁat is being stated. is that they would file an appeal with
respect to the Federal decisicn, putting us squarely ir the
uncertainty which this whole procedure was designed to put us
in so that we would be in an unfair bargaining position.

I think what that does is exactly --

CHAIRMAN McCARTHY: May I ask a question?

You sound iike you have done a thorough job of
investigating this. You knew that the State Lands Commission
would be involved at some pcint. Five years have gone by
since applicant began this process.

What was the earliest date that you were in contact
with this Commission stafe?

MR. TILDEN: I would have to look back. I wouid
suspect that we have been in contact in the nature of two
YSars.

MR. FITIZIPATRIC¥: October of 1987.

COMMISSIONER TUCKER: The Lands Czammissicn
commented on the EIR.

CHATRMAN McCARTHY: O©On tl:2 issue of the EIR.

When did you give is ar application to take watar
from State land?

MR. TILDEN: Octecber 1987.

CHAIRMAN McCARTHY: Were you concerned that you did

PETERS SHORTHAND RZPORTING CORPORATION (916)362-2345
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not get the issue resolved?

MR. TILDEN: The difficulty is that there are two
issues. The issue with respect to the lieu land selection we
have never been in contact with the State with until recentl:
when that issue was raised directly.

HWe had no idea that the State was going to take
that position with respect to the Federal lands.

CHAXRMAN McCARTHY: I understand that. That’s not
the question I asked.

I’m talking about your access to this water which
you describe as rather important to the overall project.
Weren’t you concerned about resolving that issue?

MR. TILDEN: We. knew as part of the issuance of
that authority that you wzere going to have to dec a CEQA
compliance. The CEQA compliance was completed in connection
with the application with County of San Bernardino, which has
been completed as ¢f September.

This is the first time frame in which tha State
could act appropriately under those requirements. I do not
think that the State or the company has delayed.

CHAIRMAN McCARTHY: This i3 not a minor

environmental issue.

COMMISSICNER TUCKER: They have been through the
environzental issue.

CHAIRMAN McCARTHY: I‘m aware of that. I am

PETERS SHORTHAND REPORTING CCRPORATICN (916)362-2345
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suggesting that it would have been appropriate here for sone
negctiatibns to have Heen presented on the issue of accass to
this State land water if this is very material to the coverall
project. I’m trving to figure cut why that hasn’t happened
befcre now.

MR. TTLDEN: We were given a latter by the State
Lands Commission identifying cur application as being in the
State and until such time as the CEQA proces:c was completed
we coulun’y process and compiete the application at the State
level.

CHAIRMAN McCARTHY: When was the CEQA precess
completed?

MR. TILDEN: 1In Septeuber.

MKR. FITZPATRICK: If I may add, when we proceeded
o the drill the wills to establish water, we proceeded to
drill on Federal land. It was in error, by surveying error,
that this well in question on the State land was drilled.

We had established sufficient water for the
purposes of our operation on Federal land unaer which, at a
lccation that we had properly staked and we believed we had
proper title to it.

It’s only within the last week or so that we have

now heard fror the State Lands who are challenging the

validity of the claims that we have staked. We staked those

claims back in 785, /86 and ‘88, to the large part. We had

PETERS SHCRTHAND REPORTING CORPORATION (916)362-2345
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established our water source.

Now what happened is the State has come and said we
challer.ge the validity of ycur claims, vour claims that you
have staked cn Federal lands. That’s what is at issue here.

CHAIRMAN McCARTHY: You established your title to
the water that is underx State land?

MR. FITZPATRICK: No federal.

CHAIRMAN McCARTHY: But that’s the in lieu question
that you’re raising.

My point was limited to what efforts you made in
timely fashion to resolve the issue of access, the water
under the State land, which is not an in lieu question.

MR. TILDEN: We made the application.

Had there not been the error in the drilling, we
would not have known there was water under the State land.

CHRIRMAN McCARTHY: You Pave been pursuing this for
five vears. Your are stipulating that the water on the State
land is a very significant factor in the overall success of
the projac*?

MR. TILDEN: No.

CHAIRMAN McCARTHY: You‘re not. stipulating that? You

can do it without the State wvater?

MR. TILDEN: We can do it without the State water.
CHAIRMAN McCARTHY: You can drill through Federal

water.
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MR. TILDEN: We have already established ths wells
which will provide us sufficient water.

CHAIRMAN McCARTHY: So, you do not need the wells
on the State land?

MR. TILDEN: We don‘t need them. The well that is
located on State land -- all wells are nct creatad equal, as
I’m sure you know. This particular well is a gcod well. 7=
produces a high volume of good water. We would use it all
other things keing ecual.

MR. FITZPATRICK: It was by accident that we
discovered the wvater on the State land. It was by
determination where we discovered the water on the Federal
land and staked our claims to do so.

CHAIRKAN McCARTHY: I understand one Commissicner
wants to postpone this for a couple of months. What does the
other Commissioner want to do?

COMMISSIONER TUCVER: 1I’m not sure that I'm
contortable at this point with the clamcur. I‘’m torn.

Qur cbligation as trustees to the retirsd teachers
means that we should vigorocusly identify sources of revenue
for that fund. I would be intevested in hearing, and we do
not have to do it here but some other place and take some
time, but response to the claim that we are establishing
solicy whereby we’re going to go arcund and wait for other

p2ople to identify a mineral ressurce and make an investment
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and then if we think iZ’s productive assert a claim to it.
Not as State Lands. I‘m always comfortable with that.

If somebody stumbled on cur lands, that’s their
problen, and they zake an investment, too bad.

If I understand the description, it is really
different. This is our choice. If we were not making thisg
indemnity selention assertion, we would have ro other clain
to that, forgetting the wells, to this praperty. They weould
not have a cloud in effect or their claim bkut for our
indemnity select.on assertion. I‘a concerned about that.
Maybe this is what we =might want to do for teachers
retirement fund to go arocund the State and look for places
where <laims have been developed and then make assertions.

Maybe we have done that all alcong, and I am not
aware. It’s a significant policy and should be addressed as
a pelicy, if that’s what we want to do as a pelicy, then we
will put the mining people on neotice.

EXECUTIVE OFFICER WANREN: Not juet mining people.

You make the case, this is a policy decision. I
think it’s a policy decision of such importance that it

transcends the particular projec” before you. The policy

decision involves this, as you pointed out, indemnity

selectiocns of some 80,000 acres to make. We have been and
are in the process of identifying acres that have potential

of providing to the teachers of the State the greatest
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return.

S :metimes the means by which we undertake that
process are several. One of the means includes identifying
what activities are taking place on Federal lands and
determining if there are any opportunities to exercise
irndeanity selection which wili be of benefit tc the
t2achers. This happens to be one. There may be others like
the location of a freeway interchange, like the creation of a
shopping mall, like the location of a plant. Whenover those
activities take place on BIM lands, or prcposed roxr BLM land,
I think we have z very deep responsibility to the teachers to
locok at the activities taking place and determine if there
are opportunities for indemnity selections.

‘That’s what we did » re. They complain about
coming in late in the hour. Several things had to be done.
We did not think there was & project here because until the
CEQA process vas completed sometime in September. We thouéht
there would be extended litigation because of the actions by
the environmental groups. The environmental groups and the
project preoponent only two weeks ago arrived at an agreement

removing environmental opposition in exchange for technical

changes and a $2 or $3 million environmental mitigation fund

pcid to the environmental organizations which either had or
threatened the action. They 5ot money.

How, it was only late in the CEQA process that we
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recognized that the project was viable. We filed our
indemnity selections in August. That was the earliest we
coculd have. As early as we recognized the revenue potential,
we acted.

COMMISSIONER TUCKER: I agree that there are a lot
of aprlications for in this policy. It seeams to me, as far
zs I am aware, that mining is in a sense a anomalous case
because of the fact that the other situations that you talk
about, shopping centers, et cetera, BIM has a project on the
land. Conlractor comes to them and says I want te builc on
your land. I’ll pay you so wuch. We come along ard make an
1; "emnity selection, that c. itracto— lcesn’t care.
Presumably the result of it is that BIM says pay your rent to
the teachers retirement rather than the Federal Government.
we simpily bave only switched title owners.

Fer: it is anomalous because of the tact that tiiey
den’t pay anything for the claim. By switching title, we
change the rules of the game far down the str. am of their
investaent. So that the contractor who is builiding the
shopping center understands what his rent is and can make an

economic decisicn, based upon that to whether it’s a viable

proiect or not, it would be like they are turnir over to us,

and we are allowed to tell the contractor, the rent is
doubled or tripled and quadrupled or whatsver. This

situation 1s different than other indemnity selections in
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that it’s a change of the rules for the person who is
operating the business. I do not know now much of an
eccnemic change that it is.

That’s the question that I have, what is the
economic impact of our asserted claim on what they are doing.
If we were successful and they wer* ahead and they were
successful, what would we get out of it under normal
circumstances? I do not know whkat the answer is to that.

CHAIRMAN McCARTHY: I think that the company
anticipated that they do not hav: to pay anything to the
Federal Goverrment. I think that the thoughz that crosses
their mind is :hat the State of California would ask for
something, and whatever the something is is more than the
Federal Government is obtaining from them.

COMMISSIONER TUCKER: What royalty do we get from
any State teachers land that is being minad?

MR. HIGHY: Ten percent of the value of
processing.

The issue is the amount that we charge for the
water on the State land and the indemnity of the acquired

land. ¥e do not have a number. & have not done the

research to figure that out.

CHAIRMAN McCARTHY: That could be done fairiy
guaickly.

MR. TILLEN: 1Is there no similar situation wvhere
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the State is selling water? We‘re not talking about selling
gc” 1 here.

EXECUTIVE CFFICER WARREN: In California it’s
gold.

COMMISSIONER TUCKER: Other state agencies sell
water. We don’t.

MR. STEVENS: Mr. Thairman, I apologize for coming
in late on thia situztion. I think that there ars a couple
of guestions that we could raise t& Mr. anderson that might
help us define and clarify the status of the State’s
indemnity claims and perhaps resclve this within a reasonably
short tize.

Basically, I would like to know whether the State’s
clair was rejected solely .ii the grounds of prier
appropriation?.

MR. ANDERSOH: Yes. As far as I know, but I admit
that that is not my area of expertise.

I'm iﬁ the minerals area. As far as I know, the
decision is before you, and that’s what it says.

MR. STEVENS: I’m sorry. It wasn’t before me.

The prior appropriatior. was based on mill sits or

mining claims.

MR. ANDFERSON: Both, as I understand.
MR. STEVENS: On the same property.

Was this property characterized as mineral?

PETERS SHORTHAND REFORTING CORPORATION (915)362-234%
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MR. TILDEN: Let me correct one thing.

There are two sections involved here, Section 9 and
the cther is Section 15.

Section 3 there are only mill sites located. That
is where the well field, half of it, is. Section 15 in the
west half, there are mill sites and mining claims.

MR. STEVENS: Mr. Anderson has indicated that the
patent would be only issued with respect to the portion of
the Section which was subject to the mining claim or portion
subject to the mill site claim.

MR. TILDEN: If patent were applied for on a zill
site claim, the law says that you can obtain up to five
acres, which means they can patent you whatever it is you are
actually putting to use. In a mining claim, you would be
given up to 2¢ acres on a load claim, and it dcesn’t matter
about the use in that instance. It has to do with discovery
test.

MR. STEVENS: Both these Sections vere
characterized as minerai in nature by the Bureau.

. MR. ANDERSON: No. We ordinarily do not verify
mineral, o -minerzl until there is a patent applicatiocn.

We have 160,000 claims of record in the State. We
have over 1500 mining operations of cne kind or another. We
simply do not verify until there is a conflict with tne BLM

program or a patent application.
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MR. STEVENS: None of the basis of denial was aade
on the basis that the State lands in place were not mineral
in nature and the lands claimed were?

MR. ANDERSO!i: That’s right.

MR. STEVENS: One additional question of both of
yeu. I have not had an opportunity to review the IBLA
procedure.

Is it poasible to stipulate to waiver of filing
within the requisite period of an IBLA appeal? Could we
avoid the aecessity to go forward and file and press this
claim immediately?

Is that jurisdiction?

MR. ANDERSON: Are you asking for an extension of
the thirty-day time period?

CHAIRMAN McCARTHY: To avoid the year and a half
precedure.

MR. AWDERSON: We could ask for an sxpedited
hearing. It would be a hearing before an administrative law
judge, which are sometimes granted.

M%. STEVENS: Would “he IBLA lose jurisdiction if
we failed to file an appeal within the requisite thirty-day
period? If there was a stipulation? Can you waive the filing
period.

MR. TILDEN: I do not have an ansver. I have2 never

been in an instance where that has been pursued.

PETERS SHORTHAND REPORTING CORPORATION (916)362-2345




10

11

i2

14

15

16

21

23

24

84

Generally, my understanding would be no.

MR. STEVENS: You indicate a concern as to the
presence cf an appeal on the record. 1 was just exploring if
this could be 2voided.

MR. TILDEN: If it’s an iteam of concern to the
St2te, there is the existence of both mill sites and mining
claims in the same area, that is a common practice done early
in operations.

At this peoint in time, the company is convinced
that there is nc mineral in the west half of Section 15. If
it =larifies the State’s thinking on it, they would
zeliméuish any mining claims which exist in that area. They
have now done sufficient drilling to, it‘s what w2 call
condemnacion driliing, has not shown any votential of mineral
rescurce there so those claims would be dropped.

CHAIRMAN McCARTHY: Final comaents?

EXECUTIVE OFFICER VARREN: The issue is befnre you
and well understood.

CHAIRMAN McCARTHY: All right. There are two votes
to postpone the issue for sixty days.

COMMISSICNER TUCKER: I think sixty days is a
probles though. Isn’t that aat you were saying?

We ars meeting the third or tdurth or something.
That’s within the thirty days.

I would suggest to wait until the next meeting to
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see if some progress can be made. OCbviously we wish the
company and BIM and Lands Ccamission staff to come to some
accommodation.

We are not in the business of putting business out
of busniness. ¥e do have the cbligation to the teachers to
£ry to get thea economic return. I think that all the
parties have to recognizc¢ thet we have this dual concern and
hopefully there is a way to balance then.

CHAIRMAN McCARTHY: The thirty-day obligation
pertains to wvhat Sectiong of the six recommendations?

MR. HIGHT: 6, 7, 8 and 9.

EXECUTIVE OFFICER WARREN: Essentially, &, 7, 8 and
9 woculd permit us to take the steps necessary within the time
available to establish the validity of our indemnity
selection or determine the validity of ocur indemnity
selection.

CHAIRMAN McCARTHY: Is it for us tc act on the
first five today?

COMMISSIONER TUCKER: I think we ought to pestpone
the whele thing.

COMMISSIONER DWIGHT: The Commission staff wanted

to act on a whole not a pieceneal.

EXECUTIVE OFFICER WARREN: We have thirty days to
establish validity of our patent, of our selection and by

posty 1ing this could jeopardize our akility to do that
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without aliowing us the authority to pursue that.

COMMISSIGNER TUCKER: I'’m not ready for that. X
think that everyone shculd be talking somewhere.

RXECUTIVE OFFICER WARREN: While we are talking, we
need to take the steps necessary.

COMMISSIONER TUCKER: My understanding ie we can do
that after the dezision is made in the next Commission
hearing. You will have several days to file an appeal.

MR. ANDERSON: May I make a suggestion? The State
Director has th.. authority to extend the thirty-day period
with good reason. I cannot make the decision but I could
make the recommendation to him to have it extended.

COMMISSIONER TUCKER: My suggestion is to come back
and have this resclved by the third, and if not we hava to
éakg action. Viceroy needs to understancd that one of the
actions may be to file these claims.

It seems to me that everyone ought to be
negotiating because there is uncertainty here, and we’‘re not
going to relieve you from that uncertainty a* this moint. It
should cause everyone to work something out.

if not, we’ll have to make a decision.

COMMISSIONER DWIGHT: That would very well stand.

CHAIKRMAN McCARTHY: This matter is tabled until the
next meeting of this Commission. Thank you, gentlemen.

EXECUTIVE OFFICER WARREN: That concludes the
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{Thereupon the meeting was adjournad
at 1:35 p.m.)
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I, VICKI L. MEDEIROS, a Certified Shkor*hand
Reporter of the State of Califorria, do hereby certify:

That I am a disinterested person herein:; that Zhe
foregeing hearing was reported in shorthand by me, Vicki L.
Medeiros, a Certified Shorthand Reporter of the state ¢f
california, and iierzafter transcribed into typevriting.

I further csrtify that I am not of counse¢l or
attorney for any of the parties to said hearing nor in any
way intsrested in the ocutcome of said hearing.

IN WITNESS WHEREOF, I have hereunto set ay hand

this twentieth day of December, 1950.

(ki A Medlegy

Certified Shortharnd Reporter
License No. 7871
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